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ORDINANCE 2011-729-E
AN ORDINANCE REGARDING THE RECOVERY OF HOTEL FEES INITIATED BY ORDINANCE 2006-828-E; APPROVING A SETTLEMENT AGREEMENT IN THE CASE OF THE CITY OF JACKSONVILLE IN AND FOR DUVAL COUNTY, FLORIDA, V. HOTELS.COM, L.P. ET AL., CASE NO. 16-2006-CA-5393, DIVISION CV-B, IN THE CIRCUIT COURT, FOURTH JUDICIAL CIRCUIT, IN AND FOR DUVAL COUNTY, FLORIDA; AUTHORIZING EXECUTION OF A PLAINTIFF’S WITHDRAWAL OF REMAINING CLAIMS PURSUANT TO THE SETTLEMENT AGREEMENT; PROVIDING NET SETTLEMENT PROCEEDS TO THE CITY OF $206,770.00 AND AUTHORIZING THE EXECUTION OF ADDITIONAL DOCUMENTS IN FURTHERANCE OF THE SETTLEMENT; PROVIDING AN EFFECTIVE DATE.


WHEREAS, in a case in the United States District Court for the Southern District of Florida, styled The County Of Monroe, Florida, et al. v. Priceline.Com, Inc., Case No. 09-10004-Civ-Monroe/Simonton (the “Monroe County case”), in which Monroe County sued Priceline.com, Inc. et al., the Jacksonville City Council approved a settlement of claims related to only Tourist Development Taxes in Ordinance 2011-153-E; and

WHEREAS, the City of Jacksonville did not recover taxes alleged to be owed pursuant to the Convention Development Tax


WHEREAS, there is now pending in the Circuit Court for the Fourth Judicial Circuit, in and for Duval County, Florida a case styled The City of Jacksonville v. Hotels.com, L.P. et al., Case No. 16-2006-CA-5393, Division CV-B, in which Duval County sued various online travel companies for failing to remit Convention Development Taxes; and


WHEREAS, the City of Jacksonville and the Defendants now wish to settle the case styled The City of Jacksonville v. Hotels.com, L.P., et al., Case No. 16-2006-CA-5393, Division CV-B; and

  
WHEREAS, the Council in Ordinance 2006-828-E, in accordance with Section 108.505, Ordinance Code, approved the retention of special counsel, specifically, Brennan, Manna & Diamond P.L. and R. Bryant McCulley P.L. to represent the City’s interests; and 


WHEREAS, approval of the Council for said settlement is required by Part 3, Chapter 112, Ordinance Code to proceed forward and complete the proposed agreed settlement; and 


WHEREAS, the Council finds that it is in the best interests of the City of Jacksonville to so proceed and complete settlement; now, therefore


BE IT ORDAINED by the Council of the City of Jacksonville as follows:

Section 1.

Approval of Plaintiff’s Notice of Withdrawal of Claims pursuant to the Settlement Agreement.  The City of Jacksonville, in Ordinance 2011-153-E, previously approved a Master Settlement Agreement, settling the Monroe County case for the recovery of Tourist Development Taxes as noted above.  The City of Jacksonville sued Hotels.com, L.P., et. al to recover Convention Development Tax funds, due and owing to The City of Jacksonville as also noted above. Pursuant to the Settlement Agreement, the City of Jacksonville will receive settlement in the amount of $206,770 in exchange for the City of Jacksonville filing an executed Notice of Plaintiff’s Withdrawal of Claims.  A copy of the Settlement Agreement and the Notice of Withdrawal of Claims is attached hereto as Exhibit 1, and is incorporated by this reference.  The Mayor and the General Counsel, or designees, and the Corporation Secretary, are authorized to execute the Notice of Withdrawal of Claims and such other documents as may be necessary to effect the settlement and receive the funds payable to the City by this agreement.  All funds received as a result of the described settlement shall be in equal parts into the following accounts: JXSF132OP–36979 - Miscellaneous Settlements, JXSF4A1–36979 - Miscellaneous Settlements, and JXSF4E1–36979 - Miscellaneous Settlements.

Section 2.

Effective Date.

This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

   /s/ Margaret M. Sidman_______ 
Office of General Counsel

Legislation prepared by: Margaret M. Sidman
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SETTLEMENT AGREEMENT

This Settlement Agreement (“Agreement”) is made this 30th day of September, 2011
between, on the one hand, the City of Jacksonville, in and for Duval County, Florida (the
“Plaintiff”), and, on the other hand, Defendants Expedia, Inc., Hotels.com, L.P., Hotwire, Inc.,
Hotels.com, GP, LLC, and TravelNow.com, Inc. (the “Expedia parties”); Defendants
priceline.com Incorporated, Lowestfare.com LLC, and Travelweb LLC (the “Priceline parties”);
Defendants Travelocity.com LP, Site59.com LLC, and Travelocity.com, Inc. (the “Travelocity
parties”); and Defendants Orbitz, LLC, Internetwork Publishing Corp. d/b/a Lodging.com, and
Trip Network, Inc. d/b/a Cheaptickets.com (incorrectly named as “Cheap Tickets, Inc.”)' (the
“Orbitz parties”) (the Expedia parties, the Priceline parties, the Travelocity parties, and the
Orbitz parties may be collectively referred to herein as the “Defendants™).

WHEREAS, Plaintiff and the Defendants are currently involved in litigation in an action
styled The City of Jacksonville v. Hotels.com et. al., Case No. 2006-CA-005393 pending in the
Fourth Judicial Circuit, in and For Duval County; Florida (the “Action”);

WHEREAS, the Plaintiff and Defendants previously settled the Tourist Development Tax
portion of Plaintiff’s claims on February 10, 2011 in accordance with paragraph 4 of the Master
Settlement Agreement executed by the parties in a related action in County of Monroe, Florida
etc. v. Priceline.com et. al., Case No. 09-10004-CIV-MOORE/SIMONTON (S.D. Fla).

WHEREAS, Plaintiff and the Defendants desire to settle the remaining claims in the

Action on the terms and conditions set forth herein;

' On July 27, 2009 Plaintiff, pursuant to Fla. R. Civ. P. 1.250(b) dropped IAC/Interactive Corp. On August 5, 2009,
Plaintiff, pursuant to Fla. R. Civ P. 1.250(b) dropped Cendant Corporation, Travelport Americas LLC (f/k/a Cendant

Travel Distribution Services Group, Inc.) and incorrectly named as Cendant Travel Distribution Service Group, Inc.,
and Orbitz, Inc.
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WHEREAS, the parties intend that this Agreement constitute a final, binding settlement
agreement resolving the Action on the terms and conditions set forth herein;

NOW, THEREFORE, in consideration of the covenants, agreements and releases set
forth herein and for other good and valuable consideration, Plaintiff and the Defendants (and
each of them) agree as follows:

1. Each Defendant agrees to pay the following dollar amounts to the Plaintiff on
behalf of itself, care of counsel for the Plaintiff (the “Settlement Payments™) within 10 days of

the Defendants’ receipt of (a) the executed Agreement by the City; (b) the wire instructions and

(c) the relevant Form W-9:

A. The Expedia parties: $211,554;

B. The Travelocity parties: $29,581;
C. The Priceline parties: $45,293; and
D. The Orbitz parties: $23,572.

2.

Plaintiff acknowledges that the above sums are the only consideration to be paid
by each Defendant for the Released Claims (as defined below) and in connection with this
Agreement. No Defendant shall be liable for any other Defendant’s amount as set forth in
Paragraph 1.

3. Effective upon the payment by each Defendant of the dollar amounts set forth in
Paragraph 1, Plaintiff hereby completely and irrevocably releases and forever discharges each of
the Defendants and their respective present or former, successor, direct or indirect, parents,
subsidiaries, affiliates, agents, legal representatives, insurers, employees, officers, directors, and
shareholders (the “Released Parties”), of and from any and all past, present or future causes of

action, claims, demands, expenses, damages or losses, of whatever kind or nature, known or
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unknown, including, without limitation, by audit or assessment, that were asserted or could have
been asserted in the Action, in law or equity, based upon each of the Defendants’ alleged failure
to collect, pay and/or remit Convention Development Taxes pursuant to Jacksonville Code of
Ord., § 764.101 enacted pursuant to Florida Statute §212.0305 and any applicable interest,
penalties and/or additions to tax (“CDT”) (collectively, the “Released Claims™). Defendants
similarly release and discharge Plaintiff from any claim, demand, etc. that could have been
asserted against Plaintiff in the Action, by counterclaim or otherwise, including any claim for
attorneys’ fees or expenses, provided, however, that Defendants reserve all rights, both legal and
equitable, to challenge the applicability of the CDT to the Defendants, their services, or the
amounts charged by the Defendants for their services, including such challenges to any former or
current statute, ordinance, resolution, or provision and any amended ordinance, resolution, or
provision that may be enacted and that Defendants reserve all claims, issues, or defenses that
Defendants might raise in response to any future causes of action, claims, demands, expenses,
damages, or losses, of whatever kind or nature, known or unknown, that may exist, accrue, arise,
or be brought against the Defendants following (as to the Travelocity parties and Orbitz parties)
the Two Year Period defined in paragraph 5 and (as to the Expedia parties and Priceline parties)
the Three Year Period defined in paragraph 6.

4. Upon receipt of the payments referenced in paragraph 1, but no later than 7 days
thereafter, the Plaintiff shall cause the dismissal with prejudice of all claims in the Action against
the Defendants by causing the Order of Dismissal to be entered in the form attached hereto as
Exhibit A. The dismissal with prejudice shall not be and is not a judgment on the merits of any
claim brought, but is in furtherance of settlement only. Each party is to bear its own costs and

attorneys’ fees.
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5. Plaintiff acknowledges, following sufficient discovery and investigation by
counsel, and in consideration of the payment referenced in paragraph 1, that for a period of two
years following the dismissal with prejudice of the Action (the “Two Year Period”), no CDTs are
or will be due and owing by the Travelocity parties or the Orbitz parties to the Plaintiff under the
ordinance in effect at the time of the Action (“Current Ordinance™), or any amended or different
ordinance that may be enacted. Plaintiff agrees that they will not circumvent the release by
seeking to enforce or apply any new tax or amended ordinance to the Travelocity parties or the
Orbitz parties that is, in form or substance, a CDT or a functional equivalent of a CDT. Plaintiff
shall not bring suit against the Travelocity parties or the Orbitz parties or otherwise attempt to
collect, assess or offset any such CDTs during or relating to such Two Year Period, and during
such period the Travelocity parties and the Orbitz parties shall have no obligation to register as a
dealer with any taxing authority in the City of Jacksonville for the payment of CDTs. The
execution and existence of this Agreement is not, and shall not be, used as evidence that a nexus
exists between Plaintiff and the Travelocity parties or the Orbitz parties. Plaintiff represents that
this release of claims and this covenant not to sue the Travelocity parties or the Orbitz parties
relating to the Two Year Period is and will be enforceable as against Plaintiff and Plaintiff’s
successor governmental entities and representatives. Nothing in this Agreement shall be
construed to extend Plaintiff’s release of future claims or covenant not to sue the Travelocity
parties or the Orbitz parties beyond the Two Year Period.

6. Plaintiff acknowledges, following sufficient discovery and investigation by
counsel, and in consideration of the payment referenced in paragraph 1, that for a period of three
years following the dismissal with prejudice of the Action (the “Three Year Period”), no CDTs

are or will be due and owing by the Expedia parties or the Priceline parties under the Current
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Ordinance, or any amended or different ordinance that may be enacted. Plaintift agrees that it
will not circumvent the release by seeking to enforce or apply any new tax or amended ordinance
to the Expedia parties or the Priceline parties, that is, in form or substance, a CDT or a functional
equivalent of a CDT. Plaintiff shall not bring suit against the Expedia parties or the Priceline
parties or otherwise attempt to collect, assess or offset any such CDTs during or relating to such
Three Year Period, and during such period the Expedia parties or the Priceline parties shall have
no obligation to register as a dealer with any taxing authority in the City of Jacksonville for the
payment of CDTs. The execution and existence of this Agreement is not, and shall not be, used
as evidence that a nexus exists between the Plaintiff and the Expedia parties or the Priceline
parties. Plaintiff represents that this release of claims and this covenant not to sue the Expedia
parties or the Priceline parties relating to the Three Year Period is and will be enforceable as
against Plaintiff and Plaintiff’s successor governmental entities and representatives. Nothing in
this Agreement shall be construed to extend the Plaintiff’s release of future claims or covenant
not to sue the Expedia parties or the Priceline parties beyond the Three Year Period.

7. The Plaintiff acknowledges that,: (a) it has consulted with its legal counsel
regarding the terms and conditions of this Agreement; (b) it is entering into this Agreement
voluntarily and with an understanding that it is releasing the Released Claims; (c) it has the
authority to enter into the Agreement; (d) no other persons or eatities have or have had any
interest in the claims which are now being released; and (e) it has not sold, transferred or
assigned its claims to any other person or entity prior to entering this Agreement.

8. The parties acknowledge that each side takes a different view of the facts and law

related to this case. The parties agree that this Agreement is based on the parties’ stated desire to
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compromise this dispute and is not an indication that either side has expressed agreement with
the other side’s view of the facts or law.

9. The parties agree that how this Agreement is described and communicated is of
importance. The parties agree not to characterize this Agreement to anyone as any kind of
admission that tax is owed, or that the Settlement Payments to be made hereunder are for the
payment of past or future taxes or to satisfy any asserted liability. Rather, the parties agree to
describe the Settlement Payments by the Defendants as consideration for the compromise and
release of disputed claims. The parties agree that a portion of the Settlement Payments represent
consideration for a release of claims and a covenant not to sue for CDTs relating to the Two Year
Period (and in the case of the Expedia parties and the Priceline parties, the Three Year Period).
Plaintiff, and its counsel, will not use this Agreement to interfere, impede or prejudice the
Defendants’ position in other hotel tax litigation. Plaintiff and its counsel will not (except in any
litigation, administrative or legislative matter or proceeding), for the Two Year Period, and in the
case of the Expedia parties and the Priceline parties, the Three Year Period, publicly describe the
Defendants as having rented, leased, or let hotel rooms or having received or receiving
consideration for renting, leasing, or letting under the Current Ordinance.

10. The Plantiff agrees that it will refrain from issuing any press releases regarding
this Agreement. Further, in any communication with the media relating in any way to the terms
of the settlement or otherwise intended for publication through the media, the parties shall state
in words or in substance that the settlement is intended to compromise disputed claims, that
Defendants are not admitting any liability for any taxes claimed in the litigation, and that any

payments made are not payment of any past or future tax.
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11.  The Plaintiff, and the attorneys for the Plaintiff, further agree not to provide, show
a copy of this Agreement, nor disclose the terms of this Agreement, to any person for the
purpose of inducing or discussing potential litigation, or to defend litigation based thereon,
unless required by law, subpoena, or order of Court to do so. In the event the Agreement is
requested pursuant to Florida public records laws, Plaintiff agrees to notify James Karen,
attorney at Jones Day (for the Expedia parties), Brian Stagner, attorney at Kelly Hart & Hallman
LLP (for the Travelocity parties), Karen Valihura, attorney at Skadden, Arps, Slate, Meagher and
Flom, LLP (for the Priceline parties), and Elizabeth Herrington, attorney at McDermott Will &
Emery LLP (for the Orbitz parties), of the request to produce/disclose information and not to
object to any filings made by any Defendant opp:)sing such production/disclosure.

12. The parties have agreed to enter into this Agreement in order to put to rest the
uncertainty and expense of continued litigation. The parties acknowledge, following sufficient
discovery and investigation by counsel, that this Agreement resolves disputed claims and that the
resolution of such claims is not an admission of liability or responsibility by any party.

13. The parties also agree that each party shall be solely responsible for payment of
its own attorneys’ fees and expenses and that neither party shall bear any responsibility for the
other party’s fees and expenses.

14.  This Agreement, as well as the terms or conditions thereof, or any draft thereof, or
discussion, negotiation, documentation, or other part or aspect of the parties’ settlement
discussions, shall not be admissible in evidence except to enforce its terms.

15. Any breach or claimed breach of this Agreement by any individual Defendant to

the Action shall be assertable only against that particular breaching Defendant, and not against

Exhibit 1
Page 7 of 13
any non-breaching Defendant or Defendants as a group. No non-breaching party shall have any
liability for a breach by any other individual party.

16. Each of the undersigned signatories to this Agreement covenant and represent that
they are fully authorized to enter into and execute this Agreement on behalf of their respective
entities. This Agreement (including each of the rights and obligations set forth herein) shall be
binding upon, and inure to, the benefit of the respective present or former, successor, direct or
indirect family members, parents, subsidiaries, affiliates, agents, representatives, officials,
insurers, employees, officers, directors, and shareholders of the undersigned. Additionally, to the
extent not inconsistent with the specific provisions of this Agreement, any reference in this
Agreement to the Expedia parties, the Travelocity parties, the Priceline parties, the Orbitz parties
or the Plaintiff (as those terms are defined herein) shall be a reference to the present or former,
successor, direct or indirect, family members, parents, subsidiaries, affiliates, agents, legal
representatives, insurers, employees, officers, di;ectors, and shareholders of those entities.

17. Each party has cooperated in the drafting and preparation of this Agreement, and
it shall be construed according to the plain meaning of its language and not for or against any
party.

18. This Agreement shall be governed by and interpreted according to the substantive
laws of the state of Florida without regard to its choice of law or conflict of laws principles.

19. This Agreement may be executed in any number of counterparts, each of which
shall be deemed an original but all of which shall constitute one and the same instrument. A
signature page to this Agreement delivered by email or facsimile shall be considered an original
signature page. This Agreement shall not be amended or revised except in writing signed by all

of the parties to this Agreement.
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Date:

day of

Date:

day of

Date:

day of

Date:

day of

Date:

day of

Date:

day of

, 2011

,2011

,2011

, 2011

,2011

,2011

The City of Jacksonville, Florida

By:

Title:

". Expedia, Inc.

By:

Title:

Hotels.com, L.P.

By:

Title:

Hotwire, Inc.

By:

~ Title:

Hotels.com, GP, LLC

By:

Title:

TravelNow.com, Inc.

By:

Title:

-9.
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Date:

day of

Date:

day of

Date:

day of

Date:

day of

Date:

day of

Date:

day of

2011

2011

2011

2011

2011

2011

Priceline.com Incorporated

By:
Title:

Lowestfare.com LLC

By:

- Title:

Travelweb LLC

By:
Title:

Travelocity.com LP
By: Travelocity.com LLC, its General Partner

By:
Title:

Travelocity.com, Inc.

By:
Title:

Site59.com LLC

By:
Title:

-10 -
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Date:

day of , 2011
Date:

day of , 2011
Date:

day of , 2011

Orbitz, LLC

By:

Title:

Trip Network, Inc. d/b/a
Cheaptickets.com

By:

Title:

Intermetwork Publishing Corp. d/b/a
Lodging.com

By:

Title:

11 -
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EXHIBIT A

IN THE CIRCUIT COURT OF THE
FOURTH JUDICIAL CIRCUIT IN AND
FOR DUVAL COUNTY, FLORIDA

THE CITY OF JACKSONVILLE, IN AND
FOR DUVAL COUNTY, FLORIDA, ON
BEHALF OF ITSELF AND ALL OTHER
SIMILARLY SITUATED FLORIDA
COUNTIES,

CASE NO. 2006-CA-005393
DIVISION: CV-B

Plaintiff,
VS,

)

)

)

)

)

)

)

)

)

)
HOTELS.COM, L.P.; HOTELS.COM GP, )
LLC; HOTWIRE, INC.; CHEAP )
TICKETS, INC.; CENDANT TRAVEL )
DISTRIBUTION SERVICES GROUP, )
INC.; CENDANT CORPORATION; )
IAC INTERACTIVE CORP.; EXPEDIA, )
INC.; INTERNETWORK PUBLISHING )
CORP. (d/b/a LODGING.COM); )
LOWESTFARE.COM, INC.; )
MAUPINTOUR HOLDING, LLC; )
ORBITZ, INC.; ORBITZ LLC; )
PRICELINE.COM, INC.; SITES9.COM, )
LLC; TRAVELOCITY.COM, INC.; )
TRAVELOCITY.COM, LP; )
TRAVELWEB, LLC, )
TRAVELNOW.COM, INC. AND DOES 1 )
THROUGH 1000 INCLUSIVE, )
)

)

)

Defendants.

ORDER OF DISMISSAL

The Court, pursuant to Fla. R. Civ. P. 1.420(a), hereby enters this order of dismissal by
agreement of the parties, dismissing with prejudice the claims of Plaintiff, the City of
Jacksonville, in and for Duval County, Florida (“Plaintiff”), against all current and former

Defendants, including specifically Defendants Expedia, Inc., Hotels.com, L.P., Hotwire, Inc.,

-12-
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Hotels.com, GP, LLC, and TravelNow.com, Inc., priceline.com Incorporated, Lowestfare.com
LLC, and Travelweb LLC, Travelocity.com LP, Site59.com LLC, and Travelocity.com, Inc.,
Orbitz, LLC, Internetwork Publishing Corp. d/b/a Lodging.com, and Trip Network, Inc. d/b/a
Cheaptickets.com (incorrectly named as “Cheap Tickets, Inc.”)*. The Court retains jurisdiction

to enforce the terms of the parties’- Settlement Agreement.

It is hereby ordered this day of October, 2011

DM_US 30183811-6.059735.0051

2 On July 27, 2009 Plaintiff, pursuant to Fla. R. Civ. P. 1.250(b) dropped IAC/Interactive Corp. On August 5, 2009,
Plaintiff, pursuant to Fla. R. Civ P. 1.250(3b) dropped Cendant Corporation, Travelport Americas LLC (f/k/a |
Cendant Travel Distribution Services Group, Inc.) and incorrectly named as Cendant Travel Distribution Service
Group, Inc., and Orbitz, Inc.

-13-
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